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Management (the "Division") on the applicability of the Investment Advisers Act of 1940
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I. Background

Financial advisors to issuers of municipal securitiesl ("municipal issuers" or "municipal bond
issuers") typically provide a range of services concerning the structuring, timing and
issuance of bonds.2 Among other things, they may assist in preparing bond-related
documents and in selecting, and negotiating with, underwriters. When providing these
services, financial advisors also may provide advice concerning the investment of the
proceeds of the bond offerings. Under certain circumstances, a financial advisor that
provides such advice will be an investment adviser subject to the Advisers Act.

The Division has taken the position that a financial advisor would not be an investment
adviser if it advises its municipal clients to invest the proceeds of a bond offering that are
temporarily idle pending their project use ("temporarily idle bond proceeds") in securities.
The Division's no-action position was subject to two conditions: that the financial advisor
would provide such advice (a) only upon the occasional request of a financial advisory client
and (b) for no compensation.3

Two recent enforcement actions underscore the limited scope of the Division's no-action
position. In one enforcement action, In the Matter of O'Brien Partners, the Commission
found that a financial advisor acted as an investment adviser by advising municipal clients
to invest their bond offering proceeds in securities, including repurchase agreements and
guaranteed investment contracts ("GICs"), and by receiving compensation for providing that
advice.4 In another enforcement action, In the Matter of Rauscher Pierce Refsnes, Inc., the
Commission found that a financial advisor acted as an investment adviser by advising its
client to invest bond offering proceeds in securities, including a forward supply contract and
a GIC, and by receiving compensation for providing that advice.5



We understand that the two recent enforcement actions against the financial advisors have
created substantial concern among financial advisors to municipal issuers about the status
of financial advisors under the Advisers Act.6 The Division is publishing this staff legal
bulletin to provide financial advisors and their counsel with further guidance on this subject.

II1. Discussion

The Advisers Act applies to persons who are "investment advisers," a term defined in
Section 202(a)(11) to include:

any person who, for compensation, engages in the business of advising others . . . as
to the value of securities or as to the advisability of investing in, purchasing, or
selling securities, or who, for compensation and as part of a regular business, issues
or promulgates analyses or reports concerning securities . . . .

Thus, whether a person is an investment adviser depends on whether the person:

(a) provides advice, or issues reports or analyses, regarding securities or as to the
advisability of investing in, purchasing, or selling securities ("investment advice");
(b) provides such services for compensation; and
(c) is in the business of providing such services.7

If a financial advisor satisfies each of the three elements of the definition of "investment
adviser" - that is, if it provides investment advice for compensation and is "in the business"
of providing investment advice - it generally will be an investment adviser unless it is
entitled to rely on one of the exclusions from the definition of investment adviser in the
Advisers Act.8 The Division construes the three elements of the definition of "investment
adviser" broadly. A person who makes recommendations about specific securities or who
simply provides advice concerning the relative advantages and disadvantages of investing in
securities in general is providing investment advice and satisfies the first element.9 A
person who is compensated for a variety of services that include investment advice is
receiving compensation for providing investment advice and satisfies the second element.10
Finally, even if a person's investment advisory activities are not its sole or even principal
business activity, the person will be "in the business" of providing investment advice, and
satisfy the third element, if the person:

(a) holds itself out as an investment adviser or as one who provides investment
advice;

(b) receives any separate or additional compensation that represents a clearly
definable charge for providing advice about securities, regardless of whether the
compensation is separate from or included within any overall compensation, or
receives transaction-based compensation if the client implements the advice; or
(c) on anything other than rare, isolated and non-periodic instances, provides
specific investment advice, including a recommendation or analysis about specific
securities or specific categories of securities.11

A. Advice Regarding Municipal Financings

Financial advisors typically (a) provide advice to municipalities about the advisability of
issuing (i.e., selling) their securities, (b) are engaged in the business of providing those
services and (c) provide those services for compensation. As a result, they technically

satisfy all three elements of the definition of investment adviser. The Division believes,



however, that Congress generally did not intend to apply the Advisers Act to any person
who merely advises issuers concerning the structuring of their financings.12 Hence, we
would not consider a financial advisor to be an investment adviser if it limits its activities to
providing advice as to whether and how a municipality should issue debt securities,
including advice with respect to the structuring, timing and terms concerning such issue or
issues.

B. Advice Regarding the Investment of Proceeds from Municipal Financings
1. The Investment Advice and Compensation Elements

Some financial advisors may provide specific investment advice to clients regarding the
investment of the proceeds of their municipal bond offerings in non-government
securities.13 These financial advisors generally would satisfy two of the three elements of
the definition of investment adviser because their advice is clearly advice or analyses
concerning securities, 14 and because they receive compensation for providing such
advice.15 Whether these financial advisors fall within the definition of "investment adviser"
under the Advisers Act, however, will depend on the remaining element of the definition of
investment adviser, that is, whether they are "in the business" of providing investment
advice.

2. The "In the Business" Element

Whether a person is "in the business" of providing investment advice depends upon all of
the relevant facts and circumstances.16 As noted above, the Division previously has stated
that a person is "in the business" of providing investment advice if it:

(a) holds itself out as an investment adviser or as one who provides investment
advice;

(b) receives any separate or additional compensation that represents a clearly
definable charge for providing advice about securities, regardless of whether the
compensation is separate from or included within any overall compensation, or
receives transaction-based compensation if the client implements the advice; or
(c) on anything other than rare, isolated and non-periodic instances, provides
specific investment advice, including a recommendation or analysis about specific
securities or specific categories of securities.17

(a) Holding Out

There are various ways in which a financial advisor may hold itself out as an investment
adviser ("hold itself out"). For example, a financial advisor could hold itself out as an
investment adviser by: advertising its investment advisory services; referring to itself as an
"investment adviser;" maintaining a listing as an investment adviser in a telephone,
business, building or other directory; using letterhead indicating any investment advisory
activity; or letting it be known, through word of mouth or otherwise, that it is willing to
provide investment advisory services.18

A financial advisor also may hold itself out through its contractual relationships with its
clients. For example, a financial advisor would be holding itself out as an investment adviser
to its clients, and therefore would satisfy the "in the business" element, if its financial
advisory contracts with those clients specifically contemplate that the financial advisor will
advise municipal issuers about investing the proceeds of bond offerings in non-government
securities.



(b) Separate, Additional or Transaction-Based Compensation

As previously noted, compensation is an element of the statutory definition of investment
adviser, and is satisfied by the receipt of "any economic benefit."19 For purposes of
determining whether a person has satisfied the "in the business" element, however, the
Division focuses more specifically on whether the compensation is received for providing
advice about securities.20

We have stated that a person generally is "in the business" of providing investment advice if
it

receives any separate or additional compensation that represents a clearly definable
charge for providing advice about securities, regardless of whether the compensation
is separate from or included within any overall compensation, or receives
transaction-based compensation if the client implements the advice.21

Under this standard, a financial advisor would be "in the business" of providing investment
advice if it:

(a) charged its financial advisory clients for investment advice separately from its
financial advisory fee;

(b) received any compensation that represented a "clearly definable" charge for
providing advice about securities, regardless of whether that compensation is
separate from or included in any overall compensation; or

(c) received transaction-based compensation if the client implemented the advice.

Further, the compensation received by the financial advisor need not be paid by the client;
it could be paid by a third party.

(c) On Anything Other Than Rare, Isolated and Non-Periodic Instances

Municipal bond issuers typically invest the proceeds from bond offerings pending their use in
municipal projects. Financial advisors that advise municipal issuers regarding the structuring
of their financings are sometimes also requested to provide investment advice regarding the
investment of some or all of the temporarily idle bond proceeds. The Division stated in the
Financial Planner Release that a person would be "in the business" of providing investment
advice if it provides specific investment advice "on anything other than rare, isolated and
non-periodic instances."22

The Division has twice given no-action assurances to financial advisors that proposed to
provide advice regarding the investment of temporarily idle bond proceeds in non-
government securities. In Dominion Resources, the Division took the position that a
financial advisor that, at the issuer's request, and for no additional compensation, advises
its client from time to time regarding the investment of temporarily idle bond proceeds is
not subject to the Advisers Act.23 The Division took a similar position in 1991.24 Some
financial advisors reportedly have understood the Division's position to mean that financial
advisors may regularly provide investment advice regarding the investment of temporarily
idle bond proceeds without being investment advisers.25 These financial advisors
misunderstand the Division's position.

A financial advisor that provides specific advice about the investment of temporarily idle
bond proceeds routinely or "with some regularity"26 is "in the business" of providing
investment advice and therefore is an investment adviser under the Advisers Act. A financial



advisor that provides such advice on "rare, isolated and non-periodic instances," that is,
only as an occasional accommodation to clients, however, will not be deemed to be "in the
business" of providing investment advice, and thus will not be deemed to be an investment
adviser, provided that it receives no separate, additional or transaction-based compensation
for performing such services and does not hold itself out as an investment adviser. The
determination as to whether a financial advisor only occasionally gives specific advice about
investing temporarily idle bond proceeds, in other words, whether such investment advice is
only incidental to the financial advisor's business, depends on all of the facts and
circumstances. For example, we believe that a financial advisor should consider the number
of times that it has provided such advice during the past 12 months. A financial advisor that
has provided investment advice several times during this period would likely be deemed to
be an investment adviser, whether the advice was provided to a single client multiple times
or to several clients a single time each.27

3. Money Market Funds

Most of the positions in this bulletin concerning the applicability of the Advisers Act to
financial planners are derived from staff pronouncements made before the tremendous
growth in money market funds. Since those staff pronouncements were made, the use of
money market funds has grown substantially.28 This development, together with the nature
of such funds, affects our analysis of the applicability of the Advisers Act to financial
advisors who give advice about money market funds to financial advisory clients solely as
an incident to their financial advisory relationship with those clients.

Money market funds are highly regulated by the Commission. Our rules require them to be
very liquid, and limit their investments to high quality, short-term instruments.29 Given the
liquidity and relative safety of principal of money market funds, many investors use them as
a substitute for a checking account or a place for temporarily idle funds. Interests in a
money market fund are securities. Under our previous statements, therefore, a financial
advisor giving advice to its financial advisory clients about investing proceeds of a bond
offering in a money market fund would be subject to the Advisers Act unless (a) it did not
receive separate, additional or transaction-based compensation for providing advice about
money market funds, and (b) it provided advice about money market funds only on rare or
isolated occasions, or provided very general advice about money market funds (for
example, that money market funds in general may provide acceptable investment
alternatives for temporarily idle bond proceeds).

In light of the nature of money market funds and the purposes for which they are used,
however, we believe that a financial advisor that is providing financial advisory services to a
client also may advise that client about investments in specific money market funds without
being "in the business" of providing investment advice, and thus not be subject to the
Advisers Act, if:

(a) the advice about the money market funds is solely incidental to the financial
advisory services that the financial advisor provides to its financial advisory client;
(b) the financial advisor receives no separate, additional or transaction-based
compensation for the advice about the money market funds;

(c) the financial advisor does not hold itself out as an investment adviser; and

(d) the financial advisor does not have discretionary authority over the assets of its
financial advisory client that are invested in the money market funds.



III. Conclusion

Financial advisors can conduct their business without being subject to the Advisers Act if
they limit their advisory activities to advising municipal issuers as to the structuring of their
financings. Financial advisors' activities, however, may cause them to be investment
advisers subject to the Advisers Act. A financial advisor may not routinely provide advice for
compensation regarding the investment of assets, including the investment of temporarily
idle bond proceeds, in non-government securities without being deemed to be an
investment adviser. Generally, however, a financial advisor would not be an investment
adviser if it does not give such advice on a regular basis, as discussed above, receives no
separate or additional compensation for such advice (and receives no transaction-based
compensation if the client implements the advice), and does not hold itself out as an
investment adviser.

In addition, a financial advisor that provides advice to a municipal issuer regarding the
structuring of its financing also may advise that client to invest bond proceeds in specific
money market funds without being deemed an investment adviser, provided that: the
advice given is solely incidental to the financial advisor's business; the financial advisor
receives no separate, additional or transaction-based compensation for providing this
investment advice; the financial advisor does not hold itself out as an investment adviser;
and the financial advisor has no discretionary authority over the assets of the municipal
issuer that are invested in the money market funds.
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