SECURITIES AND EXCHANGE COMMISSION

[Rel. No. IA-1092]

Applicability of the Investment Advisers Act to Financial Planners, Pension
Consultants, and Other Persons Who Provide Investment Advisory Services as a
Component of Other Financial Services.

ACTION: Statement of staff interpretive position.

SUMMARY: The Commission is publishing the views of the staff of the Division
of Investment Management on the applicability of the Investment Advisers Act of
1940 to financial planners and other persons who provide ipvestment advice as a
component of other financial services. The views expressed in this statement
were developed jointly by Division staff and the North American securities
Administrators Associaﬁion, Inc. ("NASAA") to:update Investment Advisers Act
Release No. 779 and provide uniform interpretations of the application of
federal and state adviser laws to financial planners and’other persons. The
revised statement clarifies, among other things, the "business” element of the
definition of investment adviser. |

FOR FURTHER INFORMATION CONTACT: A. Thomas Smith I1I, Attorney, (202) 272-2030
Office of the Chief Counsel, Division of Investment Management, Securities and
Exchange Commission, 450 Fifth Street, N.W., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: Since the Commission published Investment Advisers
Act Rel. No. 770 (Aug. 13, 1981)("I1IA-770"), the Commission and_NASAA have
worked together to promote more uniform regulation of investment advisers under
federal and state securities laws. At the federal level, advisers are regu-
lated under the Investment Advisers Act of 1940 ("Advisers Act"). Approximately
40 states regulate the activities of advisers under state adviser laws that
typically are substantially similar to the Advisers Act. The staff of the

Division and the NASAA Financial Planners/Investment Advisers Committee jointly

developed the views stated in this release to provide uniform interpretations



about the applicability of federal and state adviser laws to the activities of
financial planners and other'persons. While the views being published are
based substantially on IA-770, this release revises IA-770 in some respects.
Specifically, the revised release provides additional guidance on the fiduciary
respons ibilities of advisers, clarifies the "business” element -of the
definition of investment adviser, and supplements the views contained in IA-770
by references to interﬁretive letters issued by the Division since IA-770 was
published.

I.  BAGKGROUND.

Financial planning typically involves providihg a variety of services,
principally advisory in nature, to.individuals'or'families regarding the
managemené of their fimancial resources based upon an analysi; of individual
client needs. Generally, financial-plaﬁning services involve preparing a
financial program for a client based on the client’s financial circumstances
and objeétives. This informatioh normally would cover presentvand-antiéipated'
assets and liabilities, including‘ihsurance, savings, investments, and
anticipated retirement or other employee benefits. The program developed for
the cliént'ﬂSually includes genera1 reeemmendations.for a course of-&ctiVity,
or specific aétions, to be taken by the client. For example, recommendations
may be made that the client obtain insurance or revise existing'coverage,
establish an individual retiremént account, increase or decrease funds held in
savings accounts, or invest funds in securities. A financial planner may
develop tax or estate plans for clients or refer clients to an accountant or
attorney for these services.

The provider of such financial planning services in most cases assists the

client in implementing the recommended program by, among other things, making
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specific recommendations to carry out the general recommendations of the
program, or by selling the client insurance products, securities, or other
investments. Thé financial planner may also review the client’s program
periodically and recommend revisions. Persons providing such financial
planning services use various compensation arrangements. Some financial
planners cﬁargé clients an overall fee for developing an individual client
program while others charge clients an hourly fee. In some instances financial
planners are compensated, in whole or in part, by commissions on the sale to.
the client of insufance products, interests in real estate, securities (such as
common stocks, bonds, limited partnership interests, and mutual funds), or
other investments.

A second common form of service relating to financlal matters is'provided
by "pension consultants” who typically offer, in addition to administrative
services, a variety of advisory services to employee benefit plans and their
fiduciaries based upon an analysis of the needs of the plan. These advisory
services may include advice as to the types of funding media available to
provide plan benefits, general recommendations as to what portion of plan
assets should be invested in various investment media, including securigies,
and, in some cases, recommendations regarding investment in specific securities
or other investments. Pension consultants may also assist plan fiduciaries in
determining plan investment objectives and policies and in designing funding
media for the plan. They may also provide general orlspecific advice to plan

fiduciaries as to the selection or retention of persons to manage the assets of
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the plan. 1/ Persons providing tﬁéSe.sérViCes to plans are customarily
compénsated for their serVicés through fees paid by the plan, its sponsor, or
other persons; by means of sales commissioris oh.the sale of iﬁsurance_pfoaucts
or investménts to the plan; or thirough a coitbindtion of fees and cdmﬁissians.

Another foirm of financial advisory sérvice is that provided by persons
offering a-Vafiety'Gf financially. reldted services to entertainers or athlétes
based upon the needs of the individual client. Such persons, who often use the
designation "sports representative” or "entertainment representative," offer a
number of services to cliehts, including the negotiatien of employment
contracts &nd development of promotional.opportunities for the client, -as well
as advisoi-:y services Felated to invéstménts, tax planning, or budget and morney
maﬁégéméﬁt. Some persons ﬁeridfﬁg thesé servicés to clients ingy asstiie
discrétion over all 6r a portion of 4 élient’'s fumds by collecting hiicome, _
representidtives are cusccm&fily-cdmﬁénﬁéted‘fbr theit sérvices primarily -
through feés ch&f@é& for negotiation of &uploymetit cantracts biut may dlso
receive éomﬁéhsaticﬁ-ih the form of fixed charges or hourly fees fot othef
servicesqﬁfovi&éﬂi ihéIudihg'iﬁﬁéstﬁéht advisory services.

There atre 6thet persons who, while not falling precisely into one of the

foregoing categories, provide financial advisory services. As discussed below,

1/ 'The authotity to manage all or a portion of a plan’s assets often is
delegated to a person who qualifies as an "investment manager” under the
Eiployee Retiremeiit Income Security Act of 1974 [29 U.S.C. 1001 et seq.].
Under that statute, which is applicable to private sector pension and
welfare benefit plans, an "investment manager” must be a registered
investment adviser under the Advisers Act, a bank as defined in the
Advisers Act, or an insurance company that is qualified to perform
se;vices as an investment manager under the laws of more than one state.



financial planners, pension consultants, sports or entertainment representa-
tives or other persons providing financial advisory services, may be investment
advisers within the meaning of the Advisers Act, staté adviser léws, or both.
II. STATUS AS AN INVESTMENT ADVISER

A. Definition of Investment Adviser

Section 202(a)(1l) of the Advisers Act defines the term "investment
adviser” to mean:
any person who, for compensation, engages in the
business of advising others, either directly or through
publications or writings, as to the value of securities or
as to the advisability of investing in, purchasing, or
selling securities, or who, for compensation and as part of

a regular business, issues or promulgates analyses or
reports concerning securities '

ks

Whether a person providing financially related services of the type
discussed in this release is an investment adviéer within the meaning of the
Advisers Act depends upon all the relevant facts and circumstances. As a
general matter, if the activities of any person providing integrated advisory
services satisfy the elements of the definition, the person would be aﬁ
investment adviser within the meaning of the Advisers Act, unless entitled to
rely on one of the exclusions from the dgfinition of investment adviser in
clauses (A) to (F) of Section 202(a)(ll). 2/ A determination as to whether a
person providing financial planning, pension consulting, or other integrated
advisory services is an investment adviser will depend upon whether such

person: (1) provides advice, or issues reports or analyses, regarding

2/ See discussion of Section 202(a)(11)(A) to (F) in Section IIB, infra.



securities; (2) is in the business of providing such services; and (3) provides
such services for compensation. These three elements are discussed below.

ng Securit]

It would seem apparent that a person who gives advicg_or-makes
recommendations or lgsues reports or aﬁ&ly_-ses ‘with respect to §p§c-i_-fi;e
securities is_&niiﬁvestment adviser unéer-sectian-zoz(a)(ll), assuming the
other elements of the definition of investment adviser arve met, i. g;j ﬁh&t
sueh services age perfgrméd-as a part of a business and for compemsation.
However, it has been<&sked;anva nigmber of occasidons whether advi¢e,
recommendations, or reports that dﬁfﬂéﬁ pertain to specific securities gaﬁisfy
this element 9>f~ the defimition. The staff believes that a persoti who provides
advice, or issues or‘pmoﬁulgaxes vteports or analyses, which congern securities,

but which do not relate to spsciﬁe securities, genévally is an investment

adviser under Se#tiua.ﬁﬁz(a)(mli, assuming the services are performed as part
of a business 3/ and for compensation. The staff has itterpreted the
definition of investment adviser to include paerwns who advise clients

concerning the relative advantages and disadvantages of investimg in securities

in general as compared to other Irnvestments. &/ & person who, in the course of-

-

developing a fmanclal ptogxam for 4 client, adwises a client as to the
des irébil.i.t:y-of investing in, pﬁrﬁh&siﬁg or selling securities, as opposed to,

or in relation tb, any non-securities investment eor financial vehicle would

3/ In this regard, as discussed in detall below, it is the staff's wview that
a person who gives advice or prepares analyses doncerning securities
generally may, nevertheless, not be "in the business” of deilng so and,
therefore, will not be considered an "imvestment adviser” as that term is
used in Sectien 202(a)(1l).

4/ See, e. lay ¢{pub. avail. Pec. 11, 1979).

Lo



also be "advising” others within the meaning of Sectioﬁ 202(a)(11). 5/
Similarly, a perscn who advises employee benefit plans on funding plan benefits
by investing in, purchasing, or selling securities,'cs opposed to, or in
addition to, insurance products, real estate not involving securities, or other
funding media, would be "advising” others within the meaning of Section
202(a)(11); A person providing advice to a client as to the selection or
retention of an investment manager or managers also, under certain
circumstances, would be deemed to be "advising” others within the meaning of
Section 202(a)(1l). 6/

2. The "Business” Standard

.
Under Section 202(a)(1l), an investment adviser is one who, for
compensation, (1) engages in the business of advising others as to the value of

securities or as to the advisability of investing in, purchasing, or selling

%]
®

5/ ee, e. g., Thomas Beard (pub. avail. May 8, 1975); Sinclair-deMarinis

Inc. (pub. avail. May 1, 1981).

6/ See, e. g., FPC Securities Corp. (pub. avail. Dec. 1, 1974) (program to
assist client in selection and retention of investment manager by, among
other things, recommending investment managers to clients, monitoring and
evaluating the performance of a client’s investment manager, and advising
client as to the retention of such manager); William Bye Co. (pub. avail.
Apr. 26, 1973) (program involving recommendations to client as to selec-
tion and retention of investment manager based upon client’'s investment
objectives and periodic monitoring and evaluation of investment manager’s
performance). On occasion in the past the staff has taken no-action
positions with respect to certain situations involving persons providing
advice to clients as to the selection or retention of investment managers.
See, €. g., Sebastian Associates, Ltd., (pub. avail. Aug. 7, 1975)
(provision of assistance to clients in obtaining and coordinating the
services of various professionals such as tax attorneys and investment
advisers, including referring clients to such professionals, in connection
with business as agent for clients with respect to negotiation of employ
ment and promotional contracts); Hudson Valley Planning Inc. (pub. avail.
Feb. 25, 1978) (provision of names of several investment managers to
client upon request, without recommendation, in connection with business
of providing administrative services to employee benefit plans.)
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securities, or, alternmatively, (2) Issues or promulgates reports or analyses
concerning securities as part of a regular business. Each of these two
alternatives in the statutory defimition of investment adviser contains a
business test -- ome iavélvjes "engaging in the ‘business” of advising others
while the other involves issuing veports .sbout securities as "part ;o'?!_:' a regular
business.” While the “business” standards established under Section 202¢a){11)
are phrased somewhat differently, it is the staff's opinion that they sshould be
interpreted in the same manner. In both cases, the determination to ‘be made is
whether the degree of the person’s adwisory activities const-im?tes ‘being "in
the business” of an in%re.s.Ment ‘adviser. The giving of advice need -._ﬁmt
constitute the ;p-rinc-i,{aa-l ‘business activity or -any -particular portion of the
business actiwities of .a pexrsen in order for the person to be ap ‘inwestment

adviser under Section 202(ay(il). The giving -of advice need only ‘be :dowe on

v

such a basis that it constitutes -a business actiwvity occurring "'W«i‘ﬁ’h-»-S.OﬂE
feg-wlar-j;ty.. The fr-gquency -0 -:ﬁﬁe activity -is a factar, but is net
determinative.

~ ‘Whether a person giving ggﬂmie;e .about securities for compensation would
be "in the pgsms's«- of dodng sp, depends -upon all relevant facts and
circumstances. The staff c;ms;iﬂgifzs a person to be "in the b.us_inéss‘;’-’ of
providing ,a'x_;l_viée if 'the_,pers;’m: (1) ‘holds himself out a;s an -inMesi'm;lént adviser
or as one who-provides.invgstmen;:advice, (i1) receiwves any separate or
additional compensation that represents a clearly definable charge for
providing adwice .about securities, regardless of whether the -compensa;t‘ipn is
-separate from or included w1thin .any -overall compensation, or receives
transagtioﬁ-bgsed compensation if che-client implements the-in&estment advice,

or (iii) on anything other than rare, isolated and non-periodic instances,



provides specific investment advice. 7/ For the purposes of (iii) above,
»specific investment advice” includes a recommendation, analysis or report
ébout specific securities or specific categories of se;urities (e. g.,
industrial development bonds, mutual funds, or medical technology stocks). It
includes a recommendation that a client allocate certain percentages of his
assets toAlife insurance, high yielding bonds, and mutual funds or particular
types of mutual funds such as growth stock funds or money market funds.
However, specific investment advice does not include advice limited to a
general redomméndation to allocate assets in securities, life insurance, and
tangible assets.

In applyiﬂg the foregoing tests, the staff may consider other financial
services actlvities offered to clients. For example, if a financial planner
structures his planning so as to give only generic, non-specific investment
advice as a financial planner, but then gives specific securities advice in his
capacity as a registered representative of a dealer or as agent of an insurance
company, the person would not be able to assert that he was not "in the
business” of giving investment advice. See discussion of the broker-dealer
exception set forth in Section 202(a)(11) (C) of the Advisers Act, infra. .In
the staff’s view, it is necessary to consider these other financial ser?ices
activities. Section 208(d) of the Advisers Act makes it illegal for someone to
do indirectly under the Advisers Act what cannot be done directly.

3. Compensation
The definition of investment adviser applies to persons who give

investment advice for compensation. This compensation element is satisfied by

1/ See Zinn v. Parish, 644 F.2d 360 (7th Cir. 1981).
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the: receipt of any ecovoniie benefit, whether fn the form of an advisory fee: ot
some other fee relating. to: the: total services rendered, doniifisslions, oY soiie
combinatiow of the feregeing. It s not Hecessary that. & gerson: whe proviides

jces tior & clilent: cliatge a separate fee fox

investiment advisory and other serw
the imvestment: advisory pontiion of the total services. The compenisation
element. g satisfied if a single fee s clurged fior a munber of diffevent
services:,, including investment advice: or the fs.?su-fngi of ﬁép”b‘rfsi of amalyses
concermirg s{eené'ﬁté:if‘s@sf witthin: the neaning of the Advisers Act. 8/ A dilscussed

above:, however:, the fact: that no separate fee is' cHarged for the inv
advisory portion: of the: serviide coulld be rellevant to whether the person. is "m
the Busitess?” of gdivﬁag‘ Investirent: sdviice. |

Tt iis not necessary tHat ai advilser’s conpensation: be pafdl directly By
the persom: receivig inveetisnt advisery services, But only that the favestinent
adviser receive conmpensatrion frvm: seme ssurce for s §éwﬁé§a- Gr
Accordimgly, & pevson: providiug a variedy off services tor & clilent, including
i:ﬁvasmﬁenﬂ: dadvisory services, for 'wﬂwﬁcﬁx the persor: receives any econoniic
‘benefilt, for exailis, By peceipt of & simpgle few or comilseions upon the sale: to.
the client of Insttance produdts off fnveetients, would Be perforting suck
advisory services "for cotpensation” within: tHe neanfrg of Sectiion: J02(a)¢LL):

of the Advisers Act. 1L/

See, €. g., FINESCO (pub. avail. Dec. 1L, 1979).

Warren: H. Liwvinggton (pub. avail. Mar. 8, 1980),

§_,E.e.',-. _e.g g@_,

S

Section: 202(a)(11):¢C) of the Advisers Act excludes from the defirition: of.
investments adviiser & broker or dealer who: perforiis imvestment adwisory
services that are incidental teo the conduct of its. broker or dezler
business: and: who receives no! sgecilal conpensaticn: theréfor. Ses
discussion of Sectiion 202(a)(1L)(C), infra.
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B. Exclusions From Definition of Investment Adviser

Clauses (A) to (E) of Section 202(a)(1l) of the Advisers Act set forth
limited exclusions from the definifion of investment ;dviser available to
certain persons. 11/ Whether an exclusion from the definition of investment
adviser is availabie to any financi&l planner, pension consultant or other
person pfo#iding investment.advisory services within the meaning of Section

202(a)(1l); depends upon the relevant facts and circumstances.

1ll/ Section 202(a)(1ll) provides that the definition of investment adviser does
not include:
T »
"(A) a bank, or any bank holding company as defined in the
- Bank Holding Company Act of 1956, which is not an
investment company;

(B) any lawyer, accountant, éngineer or teacher whose performance of
such [advisory] services is solely incidental to the practice of
his profession;

(C) any broker or dealer whose performance of such [advisory]
services is solely incidental to the conduct of his business as
a broker or dealer and who receives no special compensation
therefor; :

(D) . the publisher of any bona fide newspaper, news magazine or
business or financial publication of general and regular .
circulation;

(E) any person whose advice, analyses, or reports related to no
securities other than securities which are direct obligations of
or obligations guaranteed as to principal or interest by the
United States, or securities issued or guaranteed by
corporations in which the United States has a direct or indirect
interest which shall be designated by the Secretary of the
Treasury, pursuant to Section 3(a)(1l2) of the Securities
Exchange Act of 1934, as exempted securities for the purposes of
that Act .

Section 202(a)(11)(F) excludes from the definition of investment adviser
"such other persons not within the intent of this paragraph, as the
Commission may designate by rules and regulations or order.”
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A ﬂarson relying on an exclusion frem the definition of imvestment adviser
must meet all of the requirements of the exclusiom. The staff’s view is that
the exelusion eentained in Sectien 202(a) (11)(B) iﬁ not available, fer example,
to a lawyer or aecountant whe helds himself ouﬁ :n &he public as previdLng
finaneial planning, pemsien comsulting, er ether f;aancial advisory services.

In such a case it ﬂbgld-éﬂﬁaﬁg that the performance of investment advisary
services by the person would not be incidental to his practice as a lawyer 9?
‘acceuntang. 12/ Similarly, the exclusion fer brekers or dealers contained in
Seetion 202(a)(11)(€) weuld not be avallable EQ.a:bpekeﬁ or dealer, or
assoeiated B@#sgn»qf,a broker or dealer, aeting within the scope of the
EQSinegs-of 8 broker ox dealer, if the person receives any sgeqiél_g@mpéngggign
for éroviging jovestuent advisovy services, ;af-tméﬁﬁﬂvgrg the gxclusion from
the definitien ef investment adviser contained in Sestion 202(a)(11)(€) is enly
available to sn asseciated person of a broker 9? dealer er “regigtered

representative” whe provides investment advisory sevvices to clients within the

1/

_ avail. May‘l 1986) The-“prafﬁﬁsieaaiﬂ gxcLMSien gravided in. Se@tien
+202(a)(11)(B) by its terms 1is enly available to 1awyers acegountants, .
engineers, and teachers. A person engaged iwm a professiem ether than ene
of these enumerated in Section 202(a)(11)(5) who performs investment
advisery sevrvices would be an investment adviser within the meaning of
Sgction 202(a)(1l) whether or not the performance of investment advisory
services is incidental te the practice of such profession. Unless anather
basis for excluding the person from the defimition of investment adviser
is available, the person weuld be subject te the Advisers Aect.

13/ See, e. g_, F' ESGO, wggra note 8. For a general statemant of the views
af the staff regarding special compensation under Sectiom 202(a)(11)(€),
see Investment Advisers Aet Release No. 640 (Octeber §, 1978), aund Robert

S. Strevell (pub. avail. Aprll 29, 1985). See discussion of the

“business® standand supra. ‘
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scope of the person’s employment with the broker or dealer. 14/ For example,
if a registered representative provides advice independent of, or separate
from, his broker or dealer employer such as by establishing a separate
financial planning practice, then he could not rely on the exclusion because
his investment advisory activities would not be subject to control by his
broker or déaler employer. 15/ Similarly, the exclusion would be unavailable
if he‘provides advice without the knowledge and approval of his employer
because in that capacity his advisory activities would, by definition, be
outside the' control of his employer. 16/

III. REGISTRATION AS AN INVESTMENT ADVISER

Any perso& who is an investment adviser within the meaning of Séction
202(a) (11) of the Advisers Act, who 1is not excluded from Zhe definition of
investment adviser by virtue of one of the exclusions in Section 202(a)(11),.
and who makes use of the mails or any instrumentality of interstate commerce in
connéction with the person’s business as an investment adviser, is required by
Section 203(a) of the Advisers Act to register with the Commission as an
investment adviser unless specifically exempted from registration by Section

203(b) of the Ad;isers Act. 17/ Also, any person who is an investment adviser

14/ See, e. g., Corinne E. Wood (pub. avail. April 17, 1986); George E. Bates
(pub. avail. April 26, 1979).

15/ See, e. g., Robert S, Strevell, supra note 13; Elmer D. Robinson (pub.
avail. Jan. 6, 1986); Brent A. Neiser (pub. avail. Jan. 21, 1986).

1d.

£ &

Section 203(b) exempts from registration:

(1) any investment adviser all of whose clients are residents of the
State within which such investment adviser maintains his or its
principal office and place of business, and who does not furnish

(continued...)
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within the meaning of any state investment adviser definition, and who is not

The materials neecessary for registering with the Commission as an investment
adviser can be ohtained by writing the Publicatiems Unit, Secuyrities and
Exchange Commission, Washingten, D.€., 20549. As te the various states,
persons should oontaet theeoffLee.of the statefseeurities administtggqr»in the
state in mhieh they must register to obtain the peeessany-mateﬁiaLsJ

IV. APPLICATION OF ANTIFRAUD PROVISTONS

The antifraud provisions of Seetien 206 oflthe.égvisexs-Ast [15 U.s.C.
80b-6], and the rules adopted by the»CemmiS§igpAghezeunder,qaﬁply to any person
who is an investment adviser .as defined innthe:édwisers-Act. whether eor not the
persQn is required to be registered with the Commission es.an ipvestment

adviser. 18/

Sections 206(1) and (2) of the Adwisegs Act, upon whiech many
state amtifraud provisions are patterned, make it unlgyﬁul'fqr_aﬁ'inxestment
adviser, directly or any indirectly, to “employ any device, scheme, or artifice

to defraud client or prospective client” or to "engage in any transaction,

17/¢.. continued)

or adm1tted to unlisted trading priv11eges on any national securltles
-exchange;

€¢2) .aﬂy investment adviser whose only clients éﬁe-inSuraﬁee-eﬁmganies; or

€3) any investment adviser who during the eourse of the preceding twelve
menths has had fewer than fifteen clients and who nelther holds

as an investment adv1ser to any investment company registered under
the [Investment Company Aect].

18/ The antifraud provisions of seme state statutes. may apply to amy persoen
receiving comsideration from another person for rendering investment
advice even if the person rendering the investment advice is technlcally
excluded from the state definition of investment adviser.

N
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practice, or course of business which operates as a fraud or deceit ﬁpon any
client or prospective client.” 19/ An investment adviser is a fiduciary who
owes his clients "an affirmative duty of ‘utmost good faith, and full and fair’
disclosure of all material facts.” 20/ The Supreme Court has stated that a
"[f]ailure to disclose material fécts must be deemed fraud or deceit.within its
intended meéning, for, as the experience of the 1920’'s and 1930's amply
reveals, the darkness and ignorance of commercial secrecy are the conditions
under which predatory practices best thrive.” 21/ Accordingly, the duty of an
investment 'adviser to refrain from fraudulent conduct includes an obligation to
disclose material facts to his clients whenever the failure to do so.would
defraud or opé%ate as a fraud or deceit upon any client or prospective client.
In this connection the adviser’s duty to disclose materidl facts is
particularly pertinent whenever the adviser is in a situation involving a
conflict, or potential conflict, of interest with a client.

The type of disclosure required by.an investment adviser who has a

potential conflict of interest with a client will depend upon all the facts and

19/ 1In addition, Section 206(3) of the Advisers Act generally makes it
unlawful for an investment adviser acting as principal for his own agccount
knowingly to sell any security to or purchase any security from a client,
or, acting as broker for a person other than such client, knowingly to
effect any sale or purchase of any security for the account of such
client, without disclosing to such client in writing before the completion
of such transaction the capacity in which he is acting and obtaining the
consent of the client to such transaction. The responsibilities of an
investment adviser dealing with a client as principal or as agent for
another person are discussed in Advisers Act Rel. Nos. 40 and 470
(February 5, 1945 and August 20, 1975 respectively).

20/ SEC v, Capital Gains Research Bureau; 375 U.S. 180, 184 (1963) quoting
Prosser, Law of Torts (1955), 534-535.

21/ 1d. at 200.
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circumstances. As a general matter, an adviser must disclose to clients all
material facts regarding the potential conflict of interest so that the client
can make an informed decision as to whether to enter into or continue an
advisory relationship with the adviser or whether to take some action to
PEQEeﬂﬁ'himﬁﬂlfgﬁgﬁinSt the specific confiict>0§»incen35t.involvedw . The
fellowingeexempLeﬁmfwhich have been selected from cases and staff interpretive
and nosgctienﬂlettefs, illugtrate the scope of the-dg;y tovdisclose material
informatign to clients in gerfain common situations involving coenflicts of
interests,

The -advisers’ duty to disclose material facts includes the duty te
disclose the varieus Capacities in which he might act wh@n‘dealing with any
particular client. -Fpr-exampie,>an:a@vise£~Whn-in§eﬂd§'to iﬂplgmént the

financial plans he prepares for clients, in whele or part, through the broker

LU

or dealer or imsurance coppamy with whom the adviser is .associated, should
inform a elient that in implementing the plan the .adwiser will algo'act as
agent for the broker or dealer or the insurance gompany. 22/

An investment adviser who is also a registered representati§e of a broker
or dealer-endigrbVides-invespmeét advisqu»ééxxigﬁs'@ugside-ﬁhe~scﬂpe of his

-

employment with the broker or dealer must dieclese to his advisory clients that

22/ *g_ Elmg ingon, supra note 15. See glgg n_t t .
. Lg (Securities Exchange Act Rel. No. 9082, Feb. 19, 1971), ‘where
the Commission held that a broker oxr dealer and its :associated persons
defrauded its customers ‘in the offer and sale of securities by holding
themselves out as anancial planners who would, as financial planmers,
_give comprehensive and expert planning advice and choese the best
investments for their clients from all availﬁble securities, when iIn fact
they were not expert in planning and made their decisions based on the
receipt of commissions and upon their inventory of securities. Accord
nstity . Tt poxation (pub. awail. Nov 27, 1972).
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his advisory activities are independent from his employment with the broker or
dealer. 23/ Additional disclosures would be required, depending on the
circumstances, if the investment adviser recommends that his clients execute
securities transéctions'thrdugh'the broker or dealer with which the investment
adviser is associated. For example, the invesément adviser would be required
to disclose fullj the nature and extent of any interest the investment adviser
has in such recommendation, including any compensation the investment adviser
would receive from his employer in connection with the transaction. 24/ In
addition, the investment adviser would be required to inform his clients of
their ability to execute recommended transactions through other brokers or
dealers. 25/ A.financial planner who will recommend or use only the financial
products offered by his broker or dealer employer when imélementing financial
plans for clients should disclose this practice to clients 26/ and inform
clients that the plan may be limited by the products offered by the broker or
dealer. Finally, the Commission has stated that ”"an investment adviser must
not effect transactions in which he has a personal interest in a manner ﬁhat
could result in preferring his own interest to that of his advisory

clients.” 27/ .

23/ David P. Atkinson (pub. ‘avail. Aug. 1, 1977). See also Corrine E. Wood,
supra note 14, .

1d.
Don P. Matheson (pub. avail. Sept. 1, 1976).

Elmer D, Robinson, supra note 15.

Kidder, Peabody & Co., Inc., 43 S.E.C. 911, 916 (1968).

B REE
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An investment adviser who stricturés lifs' personal securities transactions
to trade on the mi#rKet impact caused by His'fébommendztiohs to cliéents must
disclose this practice to clierts. 28/ An invVestmernt advisér geiierally also
must disclose if His personal seéufiffgs transdctidns are inconsistent with the
advice given to clients. 29/ Finally, an investment adviser must disclose
compensation ﬁec'éliﬁv:edf from the issiier of & security being recoiifiended. 30/

UnliKe other general aﬁti’ffaudtprcsvis‘ic;ﬁg in the federal securities laws
which apply to conduct "in the offer or sale of any securities” 31/ or "in
connection with the purcﬁase or sale of any security,” 32/ the pertinent
provisions of Section 206 do riot reéfef to déalfﬁg§ fﬂ'seéupiﬁi€§ but are stated
in térms of tﬂé:éfféc% ot poteritial éfféctAof‘ﬁfbhiﬁftéd-coﬁddct on the clfent.
Specifically; Section 206(1l) prohibits "any dévVice, scheie, or artifice to
aefraud_any- client or prospective clistit,” and Séctionr 206(2) prohibits "any
transaction,. practice, or coursé of.ﬁusfnéés which opéfates as a fraud or
déceit upoh any client or prospective cliert.” I this regard, the Commission
Has applied Sections 206(1) and (2*)"' in' c’ifduniéfgﬁé"e“é fn which the fraudulent

conduct arose out of the investment advisory relationship bétween an invéstifient

28/ SEC v. Capital Gains Research Bureau, supra note 19, at 197.

29/ In. the Matter. of Dow Theory Letters et al.

(Feb 22, 1977).

Advisérs Act Rel. No. 571

30/ Ii the Matter of Investmért Cotitrolled Research et al,, Advisers Act
Release No. 701 (Sept. 17, 1979)

31/ ‘Section 17(a) [15 U.S.C. 77q(a)] of the’ Securities Act of 1933 [15 U.S-.C.
77a et eq. ].

32/ Rule lﬂb 5 [17 CFR 240.10B- 5] under the Securities Exchange Act of 193%
[15 U.S.C. 78a et seq.]. Sée #lse” Seetfon 15(c) [15 U.S.C. 78o(¢)] of the
Securities Exchatige Act of 1934,

ot

ipre®
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adviser and its clients, even though the conduct does not involve a securities
transaction.. For example, in an administrative.proceeding brought by the
Commission againsﬁ an investment adviser, the respondenﬁ consented to a finding
by the Commission that the respondent had violated Sections 206(1) and (2) by
persuading its clients to guarantee its bank loans and ultimately to’pqst their
securities as collateral for its loans without disclosing the adViser's
deteriorating financial condition, negative net worth, and other outstanding
loans. 33/ MoreoVér, the staff has taken the position that an 1nvéstment
adviser who'sells non-securities investments to clients must, under Sections
206(1) and (2), disclose to clients ahd prospective clients all its interests
in the sale to lhem of such non-securities investments. 3&/

V. NEED FOR INTERPRETIVE ADVICE ’

The general interpretive guidance provided in this release should
facilitate greater compliance wiﬁh the Advisers Act and the investment adviser
laws of the states. The staff of the Commission will respond to routine
requests for no-action or interpretive advice relating to the'sfatus of persons
engaged in the types of businesses described in this release by referring
persons making the requests to the release, unless the requests present novel
factual or interpretive issues such as materlal departures from the nature and

type of services and compensation arrangements discussed above. Requests for

no-action or interpretive advice from the staff of the Commission should be

33/ In the Matter of Ronald B, Donati, Inc. et al,, Advisers Act Rel. Nos. 666
and 683 (February 8, 1979 and July 2, 1979 respectively). See also
Intersearch Technology, Inc. [1974-1975 Transfer Binder] Fed. Sec. L. Rep.
(CCH) Paragraph 80,139, at 85,189.

34/ See Boston Advisory Group (pub.. avail. Dec. 5, 1976).
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—

submitted in accnrdance with the procedures set forth in Investment Advisers
Act Release No. 281 (Jan. 25, 1971). As to requests for no-action or
interpretive gﬂvice from the states, persons should contact the various state
seQUrities_depgrtmencs to inquire as to their proeedures.

Accordingly, Part 276 of Chapter 11 of Title 17 of the Code of Federal
ReguLations'Ls.amgﬁded by aﬁding Igvestment Advisers Act Releasé No. TA-1092,
Statement of the staff as to the applicability of the Investment Advisers Ac?
to finaﬁcial plapners, pension cohsul;ants, and other persons who provide

investment advisory services as a component of other financial services, which

" supersedes IA-770.

~

By the Gommission.

N

Jonathan G. Katz
Secretary

DATE October ‘8, 1987



