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COMMODITY FUTURES MODERNIZATION ACT OF 2000

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,
SECTION 1. [7 U.S.C. 1 note] SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the “Commodity
Futures Modernization Act of 2000”.

TITLE I—COMMODITY FUTURES
MODERNIZATION

SEC. 105. HYBRID INSTRUMENTS; SWAP TRANSACTIONS.
( a) kok sk
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(¢) [7 U.S.C. 2 note] STUDY REGARDING RETAIL SWAPS.—

(1) IN GENERAL.—The Board of Governors of the Federal
Reserve System, the Secretary of the Treasury, the Commodity
Futures Trading Commission, and the Securities and Exchange
Commission shall conduct a study of issues involving the offer-
ing of swap agreements to persons other than eligible contract
participants (as defined in section la of the Commodity Ex-
change Act).

(2) MATTERS TO BE ADDRESSED.—The study shall address—

(A) the potential uses of swap agreements by persons
other than eligible contract participants;

(B) the extent to which financial institutions are will-
ing to offer swap agreements to persons other than eligible
contract participants;

(C) the appropriate regulatory structure to address
customer protection issues that may arise in connection
with the offer of swap agreements to persons other than
eligible contract participants; and

(D) such other relevant matters deemed necessary or
appropriate to address.

(3) REPORT.—Before the end of the 1-year period beginning
on the date of the enactment of this Act, a report on the find-
ings and conclusions of the study required by paragraph (1)
shall be submitted to Congress, together with such rec-
ommendations for legislative action as are deemed necessary
and appropriate.

* * & * * * &
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SEC. 122. [7 U.S.C. 1 note] RULE OF CONSTRUCTION.

Except as expressly provided in this Act or an amendment
made by this Act, nothing in this Act or an amendment made by
this Act supersedes, affects, or otherwise limits or expands the
scope and applicability of laws governing the Securities and Ex-
change Commission.

TITLE III—LEGAL CERTAINTY FOR
SWAP AGREEMENTS

SEC. 304. [7 U.S.C. 1 note] SAVINGS PROVISIONS.

Nothing in this Act or the amendments made by this Act shall
be construed as finding or implying that any swap agreement is or
is not a security for any purpose under the securities laws. Nothing
in this Act or the amendments made by this Act shall be construed
as finding or implying that any swap agreement is or is not a fu-
tures contract or commodity option for any purpose under the Com-
modity Exchange Act.

* * * * * * *

TITLE IV—REGULATORY
RESPONSIBILITY FOR BANK PRODUCTS

SEC. 401. [7 U.S.C. 1 note]l SHORT TITLE.
This title may be cited as the “Legal Certainty for Bank Prod-
ucts Act of 2000”.

SEC. 402. [7 U.S.C. 27] DEFINITIONS.
(a) BANK.—In this title, the term “bank” means—

(1) any depository institution (as defined in section 3(c) of
the Federal Deposit Insurance Act);

(2) any foreign bank or branch or agency of a foreign bank
(each as defined in section 1(b) of the International Banking
Act of 1978);

(3) any Federal or State credit union (as defined in section
101 of the Federal Credit Union Act);

(4) any corporation organized under section 25A of the
Federal Reserve Act;

(5) any corporation operating under section 25 of the Fed-
eral Reserve Act;

(6) any trust company; or

(7) any subsidiary of any entity described in paragraph (1)
through (6) of this subsection, if the subsidiary is regulated as
if the subsidiary were part of the entity and is not a broker or
dealer (as such terms are defined in section 3 of the Securities
Exchange Act of 1934) or a futures commission merchant (as
defined in section 1a(20) of the Commodity Exchange Act).

(b) IDENTIFIED BANKING PrRODUCT.—In this title, the term
“identified banking product” shall have the same meaning as in
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paragraphs (1) through (5) of section 206(a) of the Gramm-Leach-
Bliley Act, except that in applying such section for purposes of this
title—
(1) the term “bank” shall have the meaning given in sub-
section (a) of this section; and
(2) the term “qualified investor” means eligible contract
participant (as defined in section 1a(12) of the Commodity Ex-
change Act, as in effect on the date of the enactment of the

Commodity Futures Modernization Act of 2000).

(c) HYBRID INSTRUMENT.—In this title, the term “hybrid instru-
ment” means an identified banking product not excluded by section
403 of this Act, offered by a bank, having one or more payments
indexed to the value, level, or rate of, or providing for the delivery
of, one or more commodities (as defined in section la(4) of the Com-
modity Exchange Act).

(d) COVERED SWAP AGREEMENT.—In this title, the term “cov-
ered swap agreement” means a swap agreement (as defined in sec-
tion 206(b) of the Gramm-Leach-Bliley Act), including a credit or
equity swap, based on a commodity other than an agricultural com-
modity enumerated in section la(4) of the Commodity Exchange
Act if—

(1) the swap agreement—

(A) is entered into only between persons that are eligi-
ble contract participants (as defined in section 1la(12) of
the Commodity Exchange Act, as in effect on the date of
the enactment of the Commodity Futures Modernization
Act of 2000) at the time the persons enter into the swap
agreement; and

(B) is not entered into or executed on a trading facility
(as defined in section 1a(33) of the Commodity Exchange
Act); or
(2) the swap agreement—

(A) is entered into or executed on an electronic trading
facility (as defined in section 1a(10) of the Commodity Ex-
change Act);

(B) is entered into on a principal-to-principal basis be-
tween parties trading for their own accounts or as de-
Zcribed in section 1a(12)(B)(ii) of the Commodity Exchange

ct;

(C) is entered into only between persons that are eligi-
ble contract participants as described in subparagraph (A),
(B)(ii), or (C) of section 1a(12) of the Commodity Exchange
Act, as in effect on the date of the enactment of the Com-
modity Futures Modernization Act of 2000, at the time the
persons enter into the swap agreement; and

(D) is an agreement, contract or transaction in an ex-
cluded commodity (as defined in section 1a(13) of the Com-
modity Exchange Act).

SEC. 403. [7 U.S.C. 27a] EXCLUSION OF IDENTIFIED BANKING PROD-

UCTS COMMONLY OFFERED ON OR BEFORE DECEMBER 5,
2000.

No provision of the Commodity Exchange Act shall apply to,
and the Commodity Futures Trading Commission shall not exercise
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regulatory authority with respect to, an identified banking product
if—

(1) an appropriate banking agency certifies that the prod-
uct has been commonly offered, entered into, or provided in the
United States by any bank on or before December 5, 2000,
under applicable banking law; and

(2) the product was not prohibited by the Commodity Ex-
change Act and not regulated by the Commodity Futures Trad-
ing Commission as a contract of sale of a commodity for future
delivery (or an option on such a contract) or an option on a
commodity, on or before December 5, 2000.

SEC. 404. [7 U.S.C. 27b] EXCLUSION OF CERTAIN IDENTIFIED BANKING
PRODUCTS OFFERED BY BANKS AFTER DECEMBER 5, 2000.

No provision of the Commodity Exchange Act shall apply to,
and the Commodity Futures Trading Commission shall not exercise
regulatory authority with respect to, an identified banking product
which had not been commonly offered, entered into, or provided in
the United States by any bank on or before December 5, 2000,
under applicable banking law if—

(1) the product has no payment indexed to the value, level,
or rate of, and does not provide for the delivery of, any com-
modity (as defined in section la(4) of the Commodity Exchange
Act); or

(2) the product or commodity is otherwise excluded from
the Commodity Exchange Act.

SEC. 405. [7 U.S.C. 27¢] EXCLUSION OF CERTAIN OTHER IDENTIFIED
BANKING PRODUCTS.

(a) IN GENERAL.—No provision of the Commodity Exchange Act
shall apply to, and the Commodity Futures Trading Commission
shall not exercise regulatory authority with respect to, a banking
product if the product is a hybrid instrument that is predominantly
a banking product under the predominance test set forth in sub-
section (b).

(b) PREDOMINANCE TEST.—A hybrid instrument shall be con-
sidered to be predominantly a banking product for purposes of this
section if—

(1) the issuer of the hybrid instrument receives payment
in full of the purchase price of the hybrid instrument substan-
tially contemporaneously with delivery of the hybrid instru-
ment;

(2) the purchaser or holder of the hybrid instrument is not
required to make under the terms of the instrument, or any
arrangement referred to in the instrument, any payment to the
issuer in addition to the purchase price referred to in para-
graph (1), whether as margin, settlement payment, or other-
wise during the life of the hybrid instrument or at maturity;

(3) the issuer of the hybrid instrument is not subject by
the terms of the instrument to mark-to-market margining
requirements; and

(4) the hybrid instrument is not marketed as a contract of
sale of a commodity for future delivery (or option on such a
contract) subject to the Commodity Exchange Act.
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(¢) MARK-TO-MARKET MARGINING REQUIREMENT.—For purposes
of subsection (b)(3), mark-to-market margining requirements shall
not include the obligation of an issuer of a secured debt instrument
to increase the amount of collateral held in pledge for the benefit
of the purchaser of the secured debt instrument to secure the
repayment obligations of the issuer under the secured debt instru-
ment.

SEC. 406. [7TII§Jé§I:C' 27d] ADMINISTRATION OF THE PREDOMINANCE

(a) IN GENERAL.—No provision of the Commodity Exchange Act
shall apply to, and the Commodity Futures Trading Commission
shall not regulate, a hybrid instrument, unless the Commission
determines, by or under a rule issued in accordance with this sec-
tion, that—

(1) the action is necessary and appropriate in the public in-
terest;

(2) the action is consistent with the Commodity Exchange
Act and the purposes of the Commodity Exchange Act; and

(3) the hybrid instrument is not predominantly a banking
product under the predominance test set forth in section 405(b)
of this Act.

(b) CONSULTATION.—Before commencing a rulemaking or mak-
ing a determination pursuant to a rule issued under this title, the
Commodity Futures Trading Commission shall consult with and
seek the concurrence of the Board of Governors of the Federal Re-
serve System concerning—

(1) the nature of the hybrid instrument; and

(2) the history, purpose, extent, and appropriateness of the
regulation of the hybrid instrument under the Commodity Ex-
change Act and under appropriate banking laws.

(c) OBJECTION TO COMMISSION REGULATION.—

(1) FILING OF PETITION FOR REVIEW.—The Board of Gov-
ernors of the Federal Reserve System may obtain review of any
rule or determination referred to in subsection (a) in the
United States Court of Appeals for the District of Columbia
Circuit by filing in the court, not later than 60 days after the
date of publication of the rule or determination, a written peti-
tion requesting that the rule or determination be set aside.
Any proceeding to challenge any such rule or determination
shall be expedited by the court.

(2) TRANSMITTAL OF PETITION AND RECORD.—A copy of a
petition described in paragraph (1) shall be transmitted as
soon as possible by the Clerk of the court to an officer or em-
ployee of the Commodity Futures Trading Commission des-
ignated for that purpose. Upon receipt of the petition, the Com-
mission shall file with the court the rule or determination
under review and any documents referred to therein, and any
other relevant materials prescribed by the court.

(3) EXCLUSIVE JURISDICTION.—On the date of the filing of
a petition under paragraph (1), the court shall have jurisdic-
tion, which shall become exclusive on the filing of the mate-
rials set forth in paragraph (2), to affirm and enforce or to set
aside the rule or determination at issue.
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(4) STANDARD OF REVIEW.—The court shall determine to af-
firm and enforce or set aside a rule or determination of the
Commodity Futures Trading Commission under this section,
based on the determination of the court as to whether—

(A) the subject product is predominantly a banking
product; and

(B) making the provision or provisions of the Com-
modity Exchange Act at issue applicable to the subject in-
strument is appropriate in light of the history, purpose,
and extent of regulation under such Act, this title, and
under the appropriate banking laws, giving deference nei-
ther to the views of the Commodity Futures Trading Com-
mission nor the Board of Governors of the Federal Reserve

System.

(5) JubpICIAL STAY.—The filing of a petition by the Board
pursuant to paragraph (1) shall operate as a judicial stay, until
the date on which the determination of the court is final (in-
cluding any appeal of the determination).

(6) OTHER AUTHORITY TO CHALLENGE.—Any aggrieved
party may seek judicial review pursuant to section 6(c) of the
Commodity Exchange Act of a determination or rulemaking by
the Commodity Futures Trading Commission under this sec-
tion.

SEC. 407. [7 U.S.C. 27e] EXCLUSION OF COVERED SWAP AGREEMENTS.

No provision of the Commodity Exchange Act (other than sec-
tion 5b of such Act with respect to the clearing of covered swap
agreements) shall apply to, and the Commodity Futures Trading
Commission shall not exercise regulatory authority with respect to,
a covered swap agreement offered, entered into, or provided by a
bank.

SEC. 408. [7 U.S.C. 27f] CONTRACT ENFORCEMENT.

(a) HYBRID INSTRUMENTS.—No hybrid instrument shall be void,
voidable, or unenforceable, and no party to a hybrid instrument
shall be entitled to rescind, or recover any payment made with re-
spect to, a hybrid instrument under any provision of Federal or
State law, based solely on the failure of the hybrid instrument to
satisfy the predominance test set forth in section 405(b) of this Act
or to comply with the terms or conditions of an exemption or exclu-
sion from any provision of the Commodity Exchange Act or any
regulation of the Commodity Futures Trading Commission.

(b) COVERED SWAP AGREEMENTS.—No covered swap agreement
shall be void, voidable, or unenforceable, and no party to a covered
swap agreement shall be entitled to rescind, or recover any pay-
ment made with respect to, a covered swap agreement under any
provision of Federal or State law, based solely on the failure of the
covered swap agreement to comply with the terms or conditions of
an exemption or exclusion from any provision of the Commodity
Exchange Act or any regulation of the Commodity Futures Trading
Commission.

(c) PREEMPTION.—This title shall supersede and preempt the
application of any State or local law that prohibits or regulates
gaming or the operation of bucket shops (other than antifraud pro-
visions of general applicability) in the case of—
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(1) a hybrid instrument that is predominantly a banking
product; or
(2) a covered swap agreement.



